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1. SUMMARY: THIS TELEGRAM REPORTS ON MEETINGS OCTOBER 2 
AND OCTOBER 3 CONCERNING TAX ON JAPANESE ENRICHED URANIUM 
AND REQUESTS YOU TO REVIEW MATTER WITH GOJ. 

2. ON OCTOBER 2, ACTING ASSISTANT SECRETARY KRATZER (OES), 
BETTAUER (L) AND BRUSH (ERDA) MET WITH MR. GENE JOYCE, 
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ATTORNEY REPRESENTING THE CITY OF OAK RIDGE IN THE CITY'S 
EFFORTS TO TAX JAPANESE ENRICHED URANIUM. DURING THE DIS- 
CUSSION, ALL PARTICIPANTS WERE CAREFUL NOT TO MAKE ANY 
POLITICAL OR LEGAL COMMITMENTS. JOYCE REVIEWED THAT THE 
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CITY’S LEGAL JUDGMENT WAS THAT THE PROPERTY WAS TAXABLE. 

MR. KRATZER (OES) INDICATED SYMPATHY FOR THE CITY'S FINANCIA 
PROBLEMS, BUT NOTED THE DEPARTMENT S CONCERNS RELATED BOTH 
TO USG-GOJ RELATIONS AND, MORE GENERALLY, TO USG POSITION 
AS SUPPLIER OF ENRICHMENT SERVICES. ALTHOUGH JOYCE ASKED 
FOR COMMENTS ON THE MERITS OF UNDERLYING LEGAL ISSUES, WE 
AVOIDED SUCH COMMENTS. THE MAIN FOCUS OF THE DISCUSSION 
WAS ON RECENT ATTEMPTS BY ROANE COUNTY AND OAK RIDGE TO 
ATTACH ENRICHED URANIUM. 

3 . JOYCE INDICATED THAT CITY BELIEVED IF URANIUM CHANGED 

LOCUS OR TITLE, THE CHANCES OF ULTIMATELY COLLECTING ANY 
TAXES DUE WOULD BE MUCH REDUCED. THUS, THEY TRIED TO 
OBTAIN COMMITMENTS FROM ERDA AND FROM JAPANESE UTILITIES 
THAT, WITH RESPECT TO URANIUM IN AN AMOUNT SUFFICIENT TO 
COVER POSSIBLE TAXES BY THE CITY AND COUNTY (APPROXIMATELY 
$20 MILLION), SUCH URANIUM WOULD NOT BE MOVED OR ITS TITLE 
CHANGED. SUCH COMMITMENT WAS NOT FORTHCOMING. 

4. SEVERAL WEEKS AGO, ACCORDING TO JOYCE, ROANE COUNTY 
FILED ATTACHMENT PROCEEDINGS, BUT THE ATTACHMENT WAS 
QUASHED BECAUSE OF A TECHNICAL DEFECT IN SERVING THE PAPERS 
WITH THE CASE BEING HELD OPEN PENDING NEW SERVICE. AS A 
SEPARATE MATTER, HE INDICATED THAT OAK RIDGE HAD, SEVERAL 
DAYS AGO, SOUGHT ITS OWN ATTACHMENT OF ENRICHED URANIUM 
IN AN AMOUNT SUFFICIENT TO COVER THE PAYMENT OF TAXES IN 
ORDER TO ENSURE THAT COLLATERAL REMAINED IN OAK RIDGE. 

5. JOYCE INDICATED THAT FOR HIS PART, HE FELT THAT OAK 

RIDGE AND PROBABLY ALSO ROANE COUNTY, WOULD ACCEPT CHANGE 
IN STATUS OF MATERIAL (E.G. TRANSFER OF TITLE GOJ) WHICH 
WOULD AVOID TAX ON URANIUM FOR CY 1976 AND BEYOND. AS A 
TECHNICAL MATTER, THE PROPERTY WOULD BE SUBJECT TO TAX IF 
IT REMAINS IN TENNESSEE ON JANUARY 1, 1976,UNLESS TITLE IS 
TRANSFERRED. LEAVING ASIDE WHETHER THE COURTS ULTIMATELY 
UPHOLD THE IMPOSITION OF TAX FOR 1974 AND 1975, JOYCE AC- 
KNOWLEDGED IT WOULD BE UNREASONABLE FOR JAPANESE TO RISK 
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TAXES ALSO FOR 1976. JOYCE, THEREFORE, INDICATED THAT 
THERE WAS SOME POSSIBILITY OF A ' COMPROMISE” TO DEAL WITH 
THE IMMEDIATE PROBLEM OF ENSURING THAT JAPANESE PROPERTY 
IS NOT SUBJECT TO 1976 TAXES WHILE AT SAME TIME NOT DE- 
PRIVING THE CITY AND COUNTY OF COLLATERAL TO ENSURE PAYMENT 
OF POTENTIAL TAXES. SUCH A COMPROMISE COULD WORK AS FOLLOW 
ALL PARTIES WOULD AGREE TO ATTACHMENT OF ONLY A SUFFICIENT 
AMOUNT OF JAPANESE URANIUM TO COVER PAYMENT OF POTENTIAL 
TAXES (E.G., $20 MILLION WORTH). SINCE THE ATTACHED 
URANIUM WOULD NOT BE AVAILABLE FOR DISPOSITION, THE ORDER 
OF ATTACHMENT WOULD PROVIDE THAT IT WOULD NOT BE SUBJECT 
TO NEW TAXES. THE REMAINING AMOUNT OF JAPANESE URANIUM 
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WOULD HAVE ITS TITLE TRANSFERRED FROM UTILITIES TO GOJ 
(OR TO ERDA) IN ORDER TO AVOID FUTURE TAX LIABILITY. THE 
CITY AND COUNTY WOULD AGREE NOT TO QUESTION THE LEGALITY 
OF THE TECHNICAL SWITCH IN TITLE FOR PURPOSES OF TAX 
AVOIDANCE. 

6. UNDER AN ALTERNATE IDEA, THERE WOULD BE NO ATTACHMENT. 
INSTEAD, JAPANESE UTILITIES WOULD AGREE AND THE COURT ORDER 
WOULD REFLECT THE FACT THAT SUFFICIENT AMOUNT OF JAPANESE 
URANIUM WOULD REMAIN IN OAK RIDGE TO COVER POSSIBLE TAX, 

AND THAT THIS AMOUNT WOULD NOT BE SUBJECT TO A NEW TAX. 

THE TITLE OR LOCUS OF THE REMAINING URANIUM WOULD BE TRANS- 
FERRED. THE PROBLEM WITH THIS ALTERNATIVE WAS THAT JOYCE 
WAS NOT CERTAIN WHETHER, WITHOUT TECHNICAL DEVICE OF 
ATTACHMENT ON URANIUM HELD IN OAK RIDGE, IT WOULD LEGALLY 
BE POSSIBLE TO AVOID 1976 TAXES. 

7. YET ANOTHER ALTERNATIVE PUT FORWARD WAS THE TRANSFER 
OF TITLE OF ALL JAPANESE URANIUM TO GOJ BEFORE JANUARY 1 . 

1976, WITH AGREEMENT BY GOJ TO PUT A SUFFICIENT AMOUNT OF 
URANIUM IN ESCROW TO COVER PAYMENT OF POTENTIAL TAXES, 
SHOULD THE COURTS ULTIMATELY DECIDE AGAINST THEM. WHILE 
THERE IS SOME POSSIBILITY THAT THE CITY AND COUNTY MIGHT 
ACCEPT SUCH A DEAL, WE ARE NOT SANGUINE THAT GOJ WOULD. 

8. JOYCE APPEARED TO BELIEVE THAT THE LOCAL COUNSEL OF 
THE JAPANESE UTILITIES IN OAK RIDGE (KRAMER) HAD DIFFICULTY 
COMMUNICATING WITH THE UTILITIES AND GOJ. FURTHER, JOYCE 
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THOUGHT IDEAS OUTLINED ABOVE FOR THE AVOIDANCE OF 1976 
TAXES HAD NOT BEEN COMMUNICATED TO THE JAPANESE.ALTHOUGH 
ERDA OAK RIDGE OPERATIONS OFFICE BELIEVES THAT JAPANESE 
ARE AWARE OF THESE POSSIBILITIES. JOYCE FELT THAT NONE 
OF THESE WOULD REQUIRE DEVIATION FROM THE CURRENT CONTRACT 
SCHEDULE FOR THE DELIVERY OF URANIUM. 

9. ON OCTOBER 3, ACTING ASSISTANT SECRETARY KRAT7.HR (OES), 
BETTAUER (L), HOYLE (OES), AND SMITH (EA/J), MET WITH 

MR. KITANO OF TEPCO, MR. MATSUNAGA OF TEPCO, MR. MAKIMOTO 
AND MR. FUJII OF KANSAI POWER COMPANY, MR. NOMURA OF CHUBU 
POWER COMPANY, MR. HOSOOKA OF MISUI POWER COMPANY AND 
MR. OTSUBO OF MISUBISHI INT. CORP., TO DISCUSS PROBLEMS 
RELATING TO ENRICHED URANIUM TAX. 

10. JAPANESE BEGAN BY INDICATING THEIR AMAZEMENT THAT THE 
MATTER HAD REACHED THE STAGE OF LEGAL PROCEDURES, INCLUDING 
ATTACHMENT, WITHOUT PRIOR WARNING TO THEM OR PRIOR NEGOTIA- 
TION. THEY SAID IT UNUSUAL THAT MATTERS TAKEN TO COURT SO 
PRECIPITATELY. KRATZER RESPONDED THAT WE UNDERSTOOD THEIR 
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CONCERN BUT NOTED THAT COUNTY AND CITY OFFICIALS HAD ACTED 
IN ACCORDANCE WITH WHAT THEY CONSIDERED ESTABLISHED PROCE- 
DURES. 

11. JAPANESE REVIEWED LEGAL SITUATION. THEY SAID KRAMER 
LAW FIRM WAS ARGUING IN LOCAL LEGAL PROCEDURES THAT IMPOSI- 
TION OF THE TAX INTERFERES WITH INTERSTATE COMMERCE AND 
THEREFORE SHOULD NOT BE PERMITTED. HOWEVER, JAPANESE HAD 
IMPRESSION THAT KRAMER LAW FIRM HAS LITTLE CONFIDENCE OF 
WINNING ON THIS ARGUMENT. AS SECOND MATTER, THEY SAID 
KRAMER LAW FIRM HAD SUGGESTED ALTERATION OF CONTRACTS RE- 
LATING TO STORAGE OF URANIUM SO THAT MATERIAL COULD BE RE- 
MOVED OR TITLE TRANSFERRED TO ERDA IN TIME TO AVOID IMPOSI- 
TION OF 1976 CY TAX. MOST IMPORTANT, JAPANESE SAID WAS 
POSSIBLE ARGUMENT GROUNDED ON SOVEREIGN IMMUNITY. THEY 
SAID KRAMER HAD RECOMMENDED THIS ARGUMENT, AND KITANO HAD 
RAISED THE ARGUMENT WITH MR. MASUTA, DIRECTOR GENERAL OF 
ENERGY AND RESOURCES, MITI, ON SEPTEMBER 29. HOWEVER, IT 

NOT CLEAR WHETHER GOJ WILL REQUEST STATE DEPARTMENT TO 
SUGGEST IMMUNITY SINCE JAPANESE AT MEETING DID NOT KNOW 
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WHAT REACTIONS OF OTHER CONCERNED MINISTRIES WOULD BE. 

THEY SAID ANOTHER MEETING WITH GOVERNMENT OFFICIALS WAS 
SCHEDULED FOR OCTOBER 7 IN TOKYO TO PURSUE ISSUE OF POSSI- 
BLE GOJ REQUEST FOR STATE DEPARTMENT SUGGESTION OF SOVEREIGN 
IMMUNITY. 

12. JAPANESE EMPHASIZED THAT THEY REGARDED HEARING BY 
STATE BOARD OF EQUALIZATION, SCHEDULED FOR NOVEMBER 1, AS 
CRUCIAL. THEY SAID TAX, ACCORDING TO STATE LAW, MUST BE 
PAID WITHIN 30 DAYS AFTER DETERMINATION BY STATE BOARD 
THAT IT IS DUE. 

13. WE EXPLAINED THE DEPARTMENT S PROCEDURE FOR MAKING 
SOVEREIGN IMMUNITY DETERMINATION. DIPLOMATIC NOTE FROM 
GOJ WOULD HAVE TO REQUEST SOVEREIGN IMMUNITY AND BRIEFLY 
STATE GROUNDS. OFFICE OF THE LEGAL ADVISER WOULD THEN 
OBTAIN VIEWS OF ALL INTERESTED PARTIES, INCLUDING LEGAL 
MEMORANDA AND POSSIBLY ORAL PRESENTATION. AFTER CAREFUL 
CONSIDERATION THE LEGAL ADVISER OF DEPARTMENT WOULD MAKE 
FINAL DECISION. IF A DECISION IS MADE IN FAVOR OF IMMUNITY 

A LETTER CONTAINING A SUGGESTION OF IMMUNITY IS TRANSMITTED 
TO DEPARTMENT OF JUSTICE FOR INTRODUCTION IN LEGAL PROCEED- 
INGS. WE INDICATED THAT WE WERE NOT FULLY CLEAR AS TO THE 
BEST PROCEDURAL POINT IN THIS CASE AT WHICH A SUGGESTION 
OF SOVEREIGN IMMUNITY MIGHT BE INTRODUCED - WHETHER BEFORE 
THE STATE BOARD OF EQUALIZATION, OR APPEAL, OR IN A FEDERAL 
ACTION. IN ADDITION, WE INDICATED THAT IF THERE WERE NO 
OTHER LEGAL IMPEDIMENTS IT WOULD PROBABLY BE POSSIBLE FOR 
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OFFICE OF LEGAL ADVISER TO COMPLETE ITS PROCEDURES AND 
COME TO DECISION ON SOVEREIGN IMMUNITY ISSUE WITHIN COURSE 
OF ONE MONTH. 

14. WE ALSO NOTED THAT MOST SUBSTANTIVE ISSUES INVOLVED 
IN THIS CASE SEEMED TO BE ONES PRIMARILY OF LOCAL LAW. BUT 
THAT STATE AND JUSTICE DEPARTMENTS WERE KEEPING ISSUES 
UNDER REVIEW AND THAT, WHILE NO DECISION FOR FEDERAL INTER 
VENTION IN STATE OR FEDERAL COURT HAS BEEN MADE, WE DID NOT 
EXCLUDE POSSIBILITY OF SUCH INTERVENTION IF AND WHEN IT 
DECIDED APPROPRIATE. 

15. JAPANESE SAID TOTAL AMOUNT OF TAX NOW CLAIMED BY 
LIMITED OFFICIAL USE 
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COUNTY AND CITY OFFICIALS FOR BOTH 1974 AND 1975 UAS ABOUT 
15 MILLION DOLLARS. 

16. IN DISCUSSING FURTHER METHODS FOR PROTECTING PROPERTY 
FROM IMPOSITION OF 1976 TAX, KRATZER POINTED OUT THAT OUR 
INDICATIONS WERE THAT LOCAL OFFICIALS MAY BE READY TO DE- 
VISE A PROCEDURE TO PERMIT NO NEW TAXES TO ACCRUE ON ANY 
JAPANESE ENRICHED URANIUM IF THEY COULD BE ASSURED THAT 
COLLATERAL WOULD BE AVAILABLE IN OAK RIDGE IN CASE FINAL 
DECISION OF COURTS WAS THE TAX WAS PROPER. AT VARIOUS 
POINTS, THEY SAID THAT THEY HAD SEEN NO SIGNS THAT LOCAL 
OFFICIALS WOULD BE READY TO COOPERATE AND SEEK A SOLUTION. 
AT OTHER TIMES, IT APPEARED FROM WHAT THEY SAID THAT THEIR 
LOCAL COUNSEL MAY HAVE RECEIVED PROPOSALS FROM LOCAL OF- 
FICIALS. NEVERTHELESS, GENERAL IMPRESSION WAS JAPANESE 
ARE NOT TAKING STEPS TO PROTECT THEIR PROPERTY FROM NEW 
1976 TAXES. 

17. JAPANESE LEGAL STRATEGY APPEARED TO BE THAT THEY WOULD 
FIRST PURSUE SOVEREIGN IMMUNITY ARGUMENT, WHICH THEY CON- 
SIDER MOST PROMISING FOR AVOIDING TAX. THEY THOUGHT THAT 
FALLBACK FROM THIS WOULD BE ALTERING STORAGE CONTRACT IN 
MANNER TO AVOID 1976 TAXATION ON URANIUM. WE URGED 
JAPANESE TO PURSUE ALL LEGAL OPTIONS SIMULTANEOUSLY. WE 
SAID THAT, IF THEY WISHED TO PURSUE SOVEREIGN IMMUNITY 
GROUNDS, THEY COULD DO THAT WHILE AT SAME TIME TAKING 
URGENT STEPS TO PROTECT THEMSELVES FROM ADDITIONAL IMPOSI- 
TION OF TAX FOR CY 1976. HOWEVER, POINT DID NOT APPEAR TO 
GET THROUGH. 

18. WE REQUEST YOU TO DISCUSS THE PROBLEM WITH APPROPRIATE 
JAPANESE OFFICIALS. IN PARTICULAR, YOU SHOULD BE SURE THEY 
UNDERSTAND THE PROBLEM OF POSSIBLE INCREASE OF POTENTIAL 
TAX LIABILITY IN 1976, AND REPORT TO THEM THAT OAK RIDGE 
AND ROANE COUNTY MAY BE PREPARED TO WORK OUT METHOD FOR 
AVOIDING THIS ADDITIONAL LIABILITY, NOTING THAT IT IS CUS- 


Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 06 JUL 2006 



Margaret P. Grafeld Declassified/Released US Department of State EO Systematic Review 06 JUL 2006 


TOMARY TO PURSUE DIFFERENT ALTERNATIVES SIMULTANEOUSLY. 
PLEASE DO NOT DISCUSS SPECIFICS OF OPTIONS SET FORTH IN 
PARAS 5-7, 11, 16-17 ABOVE, BUT URGE JAPANESE TO COORDINATE 
CLOSELY WITH THEIR TENNESSEE ATTORNEYS. DEPARTMENT IS NOT 
ENDORSING ANY OF THESE AT THIS TIME, BUT WE WANT TO BE SURE 
LIMITED OFFICIAL USE 
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THE JAPANESE UNDERSTAND THE GENERAL SITUATION. ALSO, 
DEPARTMENT AND ERDA ARE NOT TAKING A LEGAL POSITION AT THIS 
POINT ON THE MERITS OF THE CASE. THIS CABLE DOES NOT DEAL 
WITH THOSE ISSUES. WE CONTINUE TO EXPRESS OUR CONCERN 
ABOUT THE TAX AND ARE TRYING TO BE OF ASSISTANCE IN MINI- 
MIZING ANY POTENTIAL TAX LIABILITY. KISSINGER 
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